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Supreme Qourt of Wisconsin

DIRECTOR OF STATE COURTS
P.O.BOX 1688
MADISON, WISCONSIN 53701-1688
Shirley S. Abrahamson 16 East State Capitol A. John Voelker
Chief Justice Telephone 608-266-6828 Director of State Courts
Fax 608-267-0980
May 1, 2013

The Honorable Tyler August

Chair, Assembly Committee on Government Operatlons and State Licensing
Room 317 North, State Capitol

Madison, Wisconsin 53702

RE: Assembly Bill 161, Relating to Injunctions Suspending or Restraining the
Enforcement of a Statute

Dear Representative August:

Thank you for the opportunity to comment on Assembly Bill 161. Please accept this written
testimony on behalf of the Legislative Committee of the Wisconsin Judicial Conference and on
behalf of the court system. The Committee of Chief Judges is still reviewing the specifics of the
bill.

Since the bill appears to have some inconsistencies, the Legislative Committee has not taken a
position on AB 161. However, the committee does want to raise some questions about the
possible interpretations and implications of the bill. I am also supplying explanatory materials
about the appellate process in Wisconsin and about the separation of powers doctrine.

Wisconsin amended its Constitution in April 1977 to create an intermediate Court of Appeals
and to define the jurisdiction of the Court of Appeals and the Supreme Court.

The constitutional provisions of Article VII, Section 3 provide five methods by which actions
may reach the Supreme Court: (1) original action; (2) a writ necessary in aid of its jurisdiction;
(3) review of judgments and orders of the Court of Appeals; (4) removal of cases from the Court
of Appeals; and (5) certification from the Court of Appeals. Attached is a diagram illustrating
those methods; it is called “How a case comes to the Supreme Court.” In addition, I have also
attached an article from 1985 titled “Discretionary Review by the Wisconsin Supreme Court.”

It is unclear to us how the authors of this bill intend for its procedures to modify current methods
of reaching the Supreme Court. Some of the questions the Legislative Committee is considering
are:

e In what ways will the procedures outlined in AB 161 differ from the methods that already
exist? .
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e How does a “petition for interlocutory review” differ from a Petition for Leave to Appeal
or a Petition for Review?

e Does AB 161 maintain the Supreme Court’s discretionary review in injunctive matters?

Another question about AB 161 relates to what we believe is an incorrect statement of current
law contained in the first sentence of the Legislative Reference Bureau’s (LRB) analysis. The
analysis says “an interlocutory or final judgment issued by a court in an action for an injunction
may not be stayed after the entry of the judgment or during the pendency of an appeal.” This
statement seems to run counter to the clear terms of Wisconsin Statutes §§ 806.08, 808.07, and
809.12, which seem to authorize the courts to take such action after an appeal has been filed.
The Legislative Committee is unsure whether some provisions of AB 161 may be predicated on
a misunderstanding of the current authority of the courts.

Provisions within AB 161 raises questions related to the separation of powers doctrine. Since the
writing of our original Constitution, there have been books and reams of articles written on this
topic. As Nowak, Rotunda and Young wrote in their treatise, Constitutional Law, the theory of
separation of powers in state constitutions "is not one that is capable of precise legal definition
and it does not yield clear solutions to intragovernmental disputes.”

Wisconsin’s legislative service agencies have supplied written information to the Legislature that
may help it as it considers proposals that may implicate the separation of powers doctrine. I have
attached the LRB “Governing Wisconsin” paper on the doctrine and also a Legislative Council
staff memo called “Legislative and Judicial Authority,” prepared in 2010 for a Council study
committee.

For more extensive analysis, I have also attached two Wisconsin Lawyer articles on aspects of
the topic, one from 1997 and one from 2004. In addition I have attached a 1989 Temple Law
Review article that explores in great depth the struggles states have faced in addressing
separation of powers issues.

We recognize the challenge faced by this committee and the Legislature as it considers AB 161
in light of the separation of powers doctrine. We hope the information we have provided and the
questions we have raised will generate meaningful dialogue on the implications of AB 161 on
the judicial process.
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If you have any questions, please feel free to contact my office or our legislative liaison, Nancy

Rottier.
Very truly yours, '
7
A.Jo ” Voelker
Director of State Courts
AJV/NR/lai
Attachments

cc: Members, Assembly Committee on Government Operations and State Licensing
Nancy Rottier



How a case comes to the Wisconsin Supreme Court

WISCONSIN SUPREME COURT: At oral argument, each side is allowed 30 minutes to present its case.

Oral argument supplements and clarifies arguments the lawyers have already set forth in written submissions called
briefs. ’
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Following each day's oral arguments, the court meets in conference to discuss and take a preliminary vote on
the cases argued that day. After the vote, a justice is assigned by lot to write the majority opinion. There are seven
justices on the Court.

The Court usually releases opinions for all cases heard during its September through June term by June 30 of
that year. Opinions are posted on the court system Web site on the morning of their release (www.wicourts.gov).

F 3

The losing party in the Court of Appeals case may ask the Wisconsin Supreme
Court to hear the case. This is called a Petition for Review. The
Supreme Court receives about 1,000 petitions for review each term, and agrees
to hear approximately 100 of these cases. It takes the vote of at least three
justices to take a case on a Petition for Review.

»

THE COURT OF APPEALS is an error-correcting court. It is made up of four districts and 16 judges.
The Court of Appeals considers all cases appealed to it and will either:

e review the case, using the transcripts of the circuit court proceedings, sometimes supplemented with oral
argument. The Court of Appeals will rule in favor of one party.

o  certify the question to the Wisconsin Supreme Court. Certification means the Court of Appeals,
instead of issuing its own ruling, asks the Supreme Court to take the case directly because the Court of
Appeals believes the case presents a question of law that belongs before the Supreme Court. It takes a
vote of at least four justices to take a case on Certification.

F 3

The Wisconsin Supreme Court, on its own
motion, can decide to review a matter

appealed to the Court of Appeals, ultimately
bypassing the Court of Appeals. This is called
Direct Review. It takes a vote of at least
four justices to take a case on Direct Review.

The losing party may file a Petition to
Bypass, asking the Wisconsin Supreme

A

Court to take the case directly, bypassing the
Court of Appeals. It takes a vote of at least

four justices to take a case on Petition b
The losing party may appeal the decision to Byp:;ss. axe tion by
the Court of Appeals. vy
F 3
An individual, group, corporation, or government entity may An individual or government entity may ask the
bring a civil case, and the government may commence a Wisconsin Supreme Court to take Original Action
criminal case, in the CIRCUIT COURT. After the in a case. This means that the case has not been heard
proceedings, the circuit court will rule in favor of one party. by any other court. Because the Supreme Court is not a
There are 249 circuit courts in Wisconsin. fact-finding tribunal, both parties in the case must agree
on the facts.

Created by the Wisconsin Supreme Court, Sept. 2000.
(updated Sept. 2010)
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Discretionary review by the
- 'Wisconsin Supreme Court

By Joseph M. Wilson and
Gregory S. Pokrass

ince court reorganization in

1978, the Supreme Cgurt of

Wisconsin has been without any

mandatory appellate jurisdic-

tion. Pursuant to §808.10,
Stats., its jurisdiction is exclusively discre-
tionary. Thus a party seeking court consid-
eration of its case must either, petition for
review of the court of appeals decision or
petition for bypass while the matter is still
pending in the lower court.

This article highlights particular prob-
lem areas in the above processes and
describes the court’s procedures for han-
 dling these petitions. It is hoped.that such
foous will assist the bar in its practice
before the court and thereby aid in the
administration of justice. The basic
mechanics of the petitioning process and
certain specialized procedures such as cer-
tification and orginal actions will not be
addressed. In addition to the statutes them-
selves, other sources have adequately cov-
ered these areas. See, e.g., R. Martineau
& R. Malmgren, Wisconsin Appellate
Practice (1978).

Jurisdictional and procedural
requirements for petitions for
review

Several recent cases have discussed some
of the more important jurisdictional and
procedural requirements for petitions for
review. Litigants or attorneys considering
filing a petition for review should be aware
of the following cases and rules.

Timeliness of filing and service

The court in First Wis. Nat. Bank of Mad-
ison v. Nicholaou, 87 Wis.2d 360, 274
N.W.2d 704 (1979), clearly signaled that
the 30-day time limit of §808.10 within
which a petition for review must be filed
would be strictly enforced. If a petition for
review is not filed within 30 days of the
court of appeals’ decision, the court lacks
subject matter jurisdiction and the petition
must be dismissed. This 30-day period

16

cannot be enlarged under §809.82(2), nor
is it extended by §801.15(5) due to mail-
ing of either the court of appeals decision
or the petition for review.

In Gunderson v. State, 106 Wis.2d 611,
318 N.W.2d 779 (1982), the court reiter-
ated its conclusion that the filing of a peti-
tion does not occur upon its mailing. In
order for a petition for review to be timely,
it must be actually received in the clerk’s
office within 30 days of the court of
appeals decision. The fact that such peti-
tion was mailed within 30 days and first
received by another governmental office is
irrelevant; the potential vagaries in mail
delivery are the responsibility of the peti-
tioning party if the mail is chosen as the
means of transmittal,

However, in State v. Rhone, 94 Wis.2d
682, 288 N.W.2d 862 (1980), the court
decided that it had jurisdiction to consider
a petition for review even though the peti-
tion was served after it was filed and such
service, but not the filing, occurred more
than 30 days after the court of appeals
decision. The court pointed out that even
though it had jurisdiction, the opposing
party could nonetheless move to dismiss
the petition or move for other relief under
§809.83(2) on the ground of improper of

_untimely service. Thus, the prudent peti-

tioner will make sure that the petition is
not only timely filed, but also timely
served. ’

Reviewability and finality '
In Neely v. State, 89 Wis.2d 755, 279
N.W.2d 225 (1979), the court held that a
party may only seek review of an adverse
decision of the court of appeals. It is the
decision, not the opinion, of the court of
appeals that is reviewable by the supreme
court pursuant to §808.10. A party who is
successful in the court of appeals may not
seek review in the supreme court even
though that party disagrees with the ration-
ale expressed in the opinion.
Furthermore, the subject of the petition
for review must be the final decision of the
court of appeals. In Interest of A.R., 85
Wis.2d 444, 270 N.W.2d 581 (1978).
Generally, an order if the court of appeals
disposing of a motion filed in that court
cannot be the subject of a petition for
review unless such order finally disposes
of the case. Accordingly, an order by the

court of appeals denying or granting a peti-
tion for permissive appeal under
§808.03(2) is not reviewable in the
supreme court. State v:.;J¥hitty, 86 Wis.2d
380, 272 N.W.2d 842 {1978). Moreover,
on review of the court of appeals’ decision

~in a case in which permissive appeal hag

been granted, the supreme court will con-
sider only the merits — not the court of
appeals’ discretion — in granting the per-
missive appeal. Aparchor v. DILHR, 91
Wis.2d 399, 293 N.W.2d 545 (1980).

In the past the court often has expressed
the rule that a litigant cannot raise new
issues for the first time on supreme conrt
review or appeal. See Goranson v. DILHR,
94 Wis.2d 537, 289 N.W.2d 270, (1980);
State v. Killory, 73 Wis.2d 400, 243
N.W.2d 475 (1976). This rule was usually
applied in the context of excusing the court
from deciding issues which had not been
raised or considered in the trial court or
court of appeals. See Martin v. Liberly
Mut. Fire Ins. Co., 97 Wis.2d 127, 293
N.W.2d 168 (1980). Recently a variation
of this rule has been codified in
§809.62(6); if a petition for review has
been granted, the petitioner may not raise
or argue issues on review that were not sel

i
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orth in the petition for review. The court,
f course, in granting petitions for review
ay specify or Jimit the issues to be con-
idered; however, if the court does not do
g, the issues identified in the petition will
control. Accordingly, it is the wise peli-
joner who is as specific and inclusive as
possible in the petition for review..

Format of the petition

The court’s recent amendments 1o
§809.62(2) also have specified the proper
format petitions for review must follow.
The petitions are now more formalized
ith a statement of issues, table of con-
nts, statement of criteria relied uposn,
atement of the case, argument and
ppendix required in each petition. Peti-
ons and responses are also now limited to
5 pages in length, not including the
ppendix, However, it should be the rare
petition which reaches that length.

Jie criteria for review

The criteria for evaluating petitions for
review have been recently codified in
£809.62(1) pursuant to Supreme Court
Order of Oct. 30, 1981, effective Jan. 1,
1982:

t“Sypreme court review is 2 matter of judi-
cial discretion, not of right, and will be
granted only when special and jmportant
ascns are presented. The following,
Hile neither controlling nor fully measur-
g the court's discretion, indicate criteria
at will be considered:

“t(a) A real and significant question of
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federal or state constitutional law is pre-
sented.

“(b) The petition for review demon-
strates a need for the suprome court to
consider establishing, implementing or
changing a policy within its authority.

“(c) A decision by the supreme court
will help develop, clarify or harmonize the
law, and

«1, The case calls for the application of
2 new doctrine rather than merely the
application of well-setiled principles to the
factual situation; or

=2, The question presented is 8 novel
one, ..e resolution of which will have
statewide impact; or

3. The question presented is not fac-
tual.in nature but rather is a question of
Jaw of the type that is Jikely to recur unless
resolved by the supreme court.

«(d) The court of appeals’ decision is in
conflict with controlting opinions of the
United States Supreme Court or. the
supreme court ot other court of appeals’
decisions.

*(g) The court of appeals’ decision is in
accord with apinions of the supremc court
or the court of appeals but due to the pas-
sage of time or changing circumstances,
such opinions are ripe for reexamination.”

As the statute itself emphasizes, cases
which may or may not satisfy those criteria
may nonctheless be granted or denied
depending upon numerous undefinable
factors which may exist in any given case.

MOMans

e

The criteria are neither controlling nor lim--
iting measures of the court’s discretion;
they are simply guidelines. In the final
analysis, the court’s discretion controls its
calendar. Yet, certain general principles
should be kept in mind by counsel to aid
them in evaluating their cases and present-
ing meaningful arguments to the court,

Non-codified criteria
Several recent court pronouncements con-
cerning its fanctions vis-a-vis discretionary
review should be noted.

In State v. Mosley, 102 Wis .2d 636,
665-66, 307 N.w.2d 200 (1981), the court
emphasized that its primary purpose is not
to correct error in trial court proceedings,
a function now largely met by the court of
appeals. Rather, the court intends to over-
sec and implement the statewide develop-
ment of the law.

In accordance, Winkie, Incl v. Heritage
Bank, 99 Wis.2d 616, 299 (N.W.2d 829

(1981), stated that the court ordinarily does

not take a case on review which involves
merely the question of sufficlency of the
evidence.

Similarly, in Hagenkord v. ‘State, 100
Wis.2d 452, 302 N.W.2d 421 (1981}, the
court indicated it typically does not review
a court of appeals’ decision affirming or
reversing a trial court’s finding on an evi-
dentiary mnatter; basic to court reorganiza-
tion is the philosophy that the court of
appeals decisions on questions of evidence
are usually final.

Finally, in State v. Outlaw, 108 Wis.2d
112, 321 N.w.2d 145 (1982), the court
indicated it ordinarily does not review a
court of appeals’ decision in 2 criminal
case where only a question of the proper
exercise of trial court discretion is
involved. This principle would be simi-
Yarly applicable in civil situatjons.

Criteria for petitions to bypass
Neither the appellate practice statules nor
decisions of the court have specified the
appropriate criteria for evaluating a peti-
tion to bypass. However, past practice of
the court has indicated that a matter that is
appropriate for bypass is usually one which
contains issues that meet one of more of
the criteria for normal review assuming a
court of appeals’ decision had been issued.
In this respect, the court may feel that it
will ultimately want to consider the case
regardless of how the court of appeals may
decide the issues, A further factor which is
present in some, but not necessarily all,
successful petitions to bypass is a clear
need to expedite the appellate procedure.
An example of such a situation might be a
case concerning adoption.

Relationship between issues and
criteria

The petitioner’s arguments should not
gtress the merits of the issues raised in the

17
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case. Rather, the petition shonld primarily
address why the court should grant review.
The merits of the case should be discussed
only to the limited extent necessary to urge
the court to grant review.

Many litigants also fail to show pre-
cisely how the issues for which review is
sought satisfy one or more of the criteria.
Counsel often parrot the criteria and blan-
ketly submit that they are met. Litigants
would be well advised to focus on the
aspects of their case that may or may not
justify review. The ultimate disposition of
the issue, once granted, can thereupon be
the focus of the subsequent briefs.

References to court of appeals’
briefing

In keeping with the above, petitions should
not be carbon copies of the lower court
briefing. The necessity to tailor the argu-
ments to the specific purpose of granting
or denying review should be kept in mind.

_Similatly, portions of previous appellate
briefs should not be incorporated by refer-
ence into the petitions or responses on the

. assumption the justices or commissioness

will retrieve and review those documents.
Although that may occur, prior briefs are
not normally part of the appellate record.
Litigants are best advised to include in their
petitions and responses any specific argu-
ments made to a lower court that are
deemed important. If it is necessary to
review the entire bricf, a copy should be
attached to the petition or response..

Motions before the court
Motion practice before the court is regu-
lated by statute. Pursuant to §809.14(1),
{he motion should state the order or relief
_sought and the grounds upon which it is
based. It may be accompanied by a mem-
orandum.

A party may file a response within seven
days of service of the motion. However,
pursuant to §809.14(2) a procedural order,
such as motions for an extension of time to
file a brief, may be acted upon without a
response. The statutes do provide for the
respondent in such 2 situation to move for
reconsideration of the order within seven
days of its receipt.

If the motion seeks an order which may
affect the disposition of the case or context
of the record or a brief, the time for per-
forming any act required by the rules is
automatically enlarged for a period coex-
tensive with the time between the filing of
the motion and its disposition. §309.14(3).

Various aspects of certain motions
should be understood by litigants.

Extensions of time

Pursuant to §809.82(2), the court upon
motion may extend various time limita-
tions. The accompanying Judicial Council
Committee Note stresses that such exten-

18

sions will not be granted merely because
the attorneys have so stipulated. In gen-
eral, requests for extensions are not looked
upon with favor by the court.

Relief pending appeal

Pursuant to §809.12, a person secking
relief such as a stay should initially address
that request to the trial court. Such a
request may be initially made to the
supreme court, assuming the case has been
accepted, but only if it is impractical to
initially seek relief below. The motion to
the court should show why it was impract-
ical or, if the motion was actually first filed
in the trial court, the reasons given by that
court for its negative response.

Summary disposition

Pursuant to §809.21, the court will enter-
tain a motion for summary disposition of a
case upon which review has been granted.
However, it is obvious that if the court has
chosen to review the case, and summary
disposition has not been part of the order
granting review, the court probably
believes the case warrants completion of
the full appellate process.

Reconsiderafion
In Archdiocese of Milwaukee v. City of
Milwaukee, 91 Wis.2d 625, 284 N.W.2d
29 (1979), the court held that an order
denying a petition to review a decision of
the court of appeals is neither a judgment
nor an opinion and thus there is no statu-
fory authority for reconsideration. Accord-
ingly, as was the result in that matter, such
motions are normally dismissed. A limited
exception to this principle was enunciated
in Gunderson v. State, 106 Wis.2d 611,
318 N.W.2d 779 (1982), which indicated
that dismissal of a petition for review
(which would typically occur when the
court has determined it is without jurisdic-
tion, perhaps because the petition is
untimely) constitutes a judgment or opin-
jon by the court that it is without jurisdic-
tion in the case. Such a determination is
subject to reconsideration to correct possi-
ble errors in calculation of time, etc.
Pursuant to §809.64, a party may seek
reconsideration of an actual judgment or
opinion of the court by filing a motion
wilhin 20 days of the decision’s filing date.

Court consideration of
petitions

All petitions fo review and bypass with
accompanying responses, and all motions
are first submitted on a rotating, random
basis to one of three supreme court com-
missioners, The commissioners review the

submitted materials and evaluate the case -

in light of the rules and criteria for review.
A written memorandum usually varying in
length from four to ten pages is prepared
which generally summarizes the facts, the
issues and arguments. Most important,
however, it contains an analysis of the

_ nature of the case and a recommendation

.certiorart. Four votes are necessary o grant

on disposition of petition, along with a
proposed order.

The written memoranda are submitied to
the justices along with copies of the mater-
ial submitted by the parties. Approxi-
mately three times per month, the court
meets in closed conference to discuss,
among other matters, the pending peti-
tions. Bach commissioner is present when
his cases are considered in order to sum-
marize the matter for the court and answer
any questions that may exist. The court,
unlike the courts in other states and the £
U.S. Supreme Court, specifically dis-
cusses each petition filed. :

The court then votes on disposition of
the petition. By Article VII, Section 4, of
the Wisconsin Constitution & quorum of
four is necessary 1o conduct the business
of the court. Pursuant to court practice,
three affirmative votes are necessary to
grant a petition for review, regardless of

whether some justices may be absent from

the conference (althongh the court usually
will delay final disposition of the petition
if a missing justice’s vote would be out-
come determinative), This is patterned

after the U. S. Supreme Court practice 3

permitting four of the nine justices to grant

a bypass on the theory that a majority of
the court should be required to remove a
case from the normal appellate process. &
Those cases granted are usually scheduled
for oral argument. A limited number are
submitted on briefs alone for various rea-
sons such as the pendency of a prior
accepted case presenting a similar issue.

On 2 purely statistical basis for the first 3
nine months of 1982, approximately 20
percent of the petitions for review and
bypass were granted. Denial, therefore,
served to exhaust all state remedies for a
vast majority of petitioners. For this rea-
son the supreme court views consideration 3
of the petitions as one of its most impor- :
tant functions and devotes considerable
attention to this task.

ey
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An update

By Gregory S. Pokrass

‘ ‘ iscretionary Review
by the Wisconsin

Supreme Cout,"*pub-

lished in the February

discussed the substance and procedure of
the discretionary review practice before the
court that had developed since the 1978
court reorganization. The subsequent two
years have seen further decisions by the
court in this area, as well as other refated
aspects of the Supreme Court process.

This article updates the bar on these
recent developments. As with the previous
article, it is hoped that such focus will
assist the bar in its practice before the court
and thereby aid in the administration of
Jjustice.

E Certifications

Pursuant to sec. 809.61, Stats., the court
may take jurisdiction of an appeal or other
proceeding in the court of appeals on its
own motion or upon cettification from the
lower court.

As predicted in R. Martineau and R.
Malmgren, Wisconsin Appellate Practice
sec, 3502 (1978), the court has limited
means of knowing what is pending in the
lower courts and therefore it is unlikely to
take jurisdiction on its own motion. This
power was exercised in Wisconsin Bankers
Association v. Mutual Savings & Loan
Association, 103 Wis.2d 184, 307 N.W.2d

E the court was well aware of the pendency
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1983 issue of the Wisconsin Bar Bulletin,

180 (1981), an unusual sitnation in which

Discretionary review by the |
Wisconsin Supreme Court |

of the case, having previously issued a
decision remanding and subsequently
received a motion for temporary relief.
Normally, the court will fely on the parties
fo petition to bypass or the court appeals
itself to certify the matter.

S
The necessity for
litigants to care-

fully evaluate and
prepare their case
cannot be overem-

phasized.
R

As for certification by the lower court,
the Supreme Court has never formally
established criteria for acceptance of such
a request. Martineau and Malmgren specu-
fated the court would do so if the issucs
involved in the case were ‘‘very controver-
sial'® or if the court of appeals was bound
by precedent with which it disagreed. Nei-
ther has developed as the primary reason
for certification.

Most cases certified involve issues .

which the court of appeals believes already
satisfy the criteria for petitions for review
specified in sec: 809.62(1). Typically, the
issue will be novel, of statewide impact
and subject to recurrence, all of which
suggest the law development function of
the Supreme Court wiil eventually be
called into play and an interim decision by

the court of appeals will delay final reso-
Jution and be of limited value.

However, even cases that appear upon
certification to satisfy the criteria for
review may still be rejected at this stage.
The case may involve multiple issues, only
one of which satisfies the critetia. In such
instances, the Supreme Court may want
the case to remain with the court of appeals
so the other, more routine questions might
first be resolved. Thereafter, upon a peti-
tion for review, the Supreme Court may
then focus on the key issue the case pre-
sents. Additionally, the court may believe
that an interim appellate opinion from the
court of appeals would be useful for the
ultimate, final resolution of the matter.

Insofar as the court of appeals might
occasionally certify a case because it disa-
grees with existing precedent, the Supreme
Court has issued one published caveat.
State v. Shillcugt, 119 Wis.2d 7888, 350
N.W.2d 686 (1984), was heard on petition
for review but had been previously the
subject of a denied certification. The court
of appeals, at 116 Wis.2d 227, 341
N.W.2d 716 (1983), concluded that the
certification denial reinforced its interpre-
tation on a particular point of law as
expressed in the certification request. The
Supreme Court emphasized in its opinion
that a certification denial carries no impli-
cation of approval or agreement. The den-
ial means nothing more than unusual
circumstances are not present to require
immediate review of the casc at the
Supreme Court level. Thus it is improper
to infer anything from a certification denial
regarding the merits of the case.

E



Petition fo bypass

Although no published criteria for bypasses
exist, successful petitions typically present
issues that meet the criteria for review
under sec. 809.62(1) and present some
need to expedite the matter.

The court has recently indicated one
circumstance under which a pelition to
bypass will not be considered. In Interest
of JS.R., 111 Wis.2d 261, 330 N.W.2d
211 (1983), presented the court with an
attempted bypass on a determination of
whether leave to appeal a nonfinal order
should be granted. Because the court does
not review the exercise of the court of
appeals’ discretion on nonfinal orders, it
ruled it equally would be inappropriate to
permit litigants to bypass the court of
appeals altogether on this determination.
The only theoretical exception would be if
the court of appeals itself would certify the
issue of whether to permit an appeal, or if
the Supreme Court brought the matter up
on its own motion, the latter being an
unlikely possibility as noted above,

Petitions for review

As explained in the 1983 article, in addi-
tion 10 the criteria for review specified in
sec. 809.6%(1), non-codified criteria have
also been promulgated since (he establish-

(P
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ment of discretionary jurisdiction.
Several recent decisions have added to
the existing law in this regard.

Mootness

The Supreme Court has often indicated a
reluctance to decide moot issues, even
when it functioned as the only appeals
court in the state and had mandatory appel-
Iate jurisdiction. This principle has carried
over into the discretionary review process.

In State ex rel. La Crosse Tribune v.
Circuit Court, 115 Wis.2d 220, 340
N.W.2d 460 (1983), the court suggested
that under normal circumstances it would
not accept an issue for review that had no
practical effect upon the outcome of the
case. However, the case recognized that
the standard exceptions to deciding moot
issues would also control for determining
whether the petition for review should be
granted initially. Hence, issues of great
public importance, involving the constitu-
tionality of a statute, arising so frequently
that a definitive decision is essential, or
capable of repetition yet evading review,
will possibly be considered for review even
though moot. . )

La Crosse Tribune presented a classic
example of the exception. An important
point concerning closed voir dire was taken
although the underlying dispute had
already been tried. This important issue
was capable of repetition and yet tended to
evade the normal review process.

Interest of justice
Many petitions for review state as an all-
encompassing final jssue—and occasion-
ally as the sole question—whether justice
was done in that particular case. The
Supreme Court clearly retains the power
under sec. 751,06, as does the court of
appeals under sec. 752.35, to discretion-
ally reverse if justice has miscarried
regardless of possible waiver.

However, in State v. McConnohie,
113.Wis.2d 362, 334 N.W.2d 903 (1983),

the court stressed that ordinarily the ques-
tion of whether justice has been done inan -
individual case is primarily, and at least
initially, the concern of the court of
appeals. Being a discretionary determina-
tion, the Supreme Coutt will tend to avoid
“‘interest of justice’ issues in the absence
at the very least of an apparent possible
error of law.

Of course, litigants should remain
aware of the classic admanition in Mentek
v, State, 71 Wis.2d 799, 809, 238 N.W.2d
752, 758 (1976), regarding all-encompass-
ing but nonspecific miscarriage of justice
contentions. Adding together previous,
non-meritorious arguments under that
guise, where the totality of the circumstan-
ces does not strongly suggest justice has
been denied, is rarely successful because
**zero plus zero equals zero,”” '

Attorney misconduret

In Radlein v. Industrial Fire & Casualty
Insurance Co., 117 Wis.2d 605, 345
N.W.2d 874 (1984), the Supreme Court
reviewed the issue of whether counsel had
commenced a frivolous action justifying
the award of reasonable attorneys fees. In
the abstract, such an issue might typically
have not warranted consideration by the
court because it involved only the applica-
tion of well-settled principles to a particu-
far factual situation. Section 809.62(1)(c)1
indicates this is usually not an adequate
ground for review. However, the court
explained that the onus placed upon the
attorney by the lower counrt’s finding of
bad faith led it to consider the question.

While Radlein does not bind the court
to accept such an issue for further review
in all instances, it is an indication that the
court will particularly scrutinize such mat-
ters as part of the process of deciding
whether to grant further review.

Radlein also functions as a good
example of the court’s power to exercise
its discretion to hear a case even though it
may not precisely satisfy any of the codi-
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fied criteria for review.

Pro se prisoner petitions

bin-Rilla v. Israel, 113 Wis.2d 514,
335N.W.2d 384.(1983), concerned a peti-
tion for a writ of hrabeas corpus that had
been denied by the court of appeals
because it did not properly challenge the
illegality of the commitment. The Supreme
Courl stressed that at any level in this
state’s judicial system a prisoner's pro se
request must be liberally construed to
determine if it presents a situation justify-
ing relief. Because pro .se petitions are

often difficult to decipher, flexibility in -

considering these requests is essential.
This principle is operative in the peti-
tion for review process as well. For exam-
ple, a prisoner’s pro se request may be in
the form of a petition for review where
technically a petition for a writ of supervi-
sory jurisdiction under sec. 809.71 would
be appropriate. The. Supreme Court will
usually disregard the technical error and
will consider the substance of the petition.

Opinion and decision
reconsideration

Section 809.64 states that a motion for
reconsideration of a Supreme Court opin-
ion or decision should be brought within
20 days of the filing of the decision, -Con-
fusion over the interpretation of this time
requirement led to Lobermeier v. General
Telephone Co., 120 Wis.2d 419, 355
N.W.2d 531 (1984).

The decision indicated that while the
20-day requirement is not jurisdictional in
nature, the motion must still be physically
received by the. clerk of the court within
the 20 days or be dismissed as untimely.
Mailing the motion within that period alone
is not sufficient. The .court did indicate
that an extension of this period could be
granted prior to remittitur under sec.
809,82(2) but that a request for such an
extension would not be looked upon with

T
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favor and would be granted only in an
unusual situation.

Lobermeier also reaffirmed that suc-
cessive motions for reconsideration would
not be permitted. An exception exists
where the second motion is limited to a
procedural issue raised by the first motion
for reconsideration.

. Conclusion

The Supreme Court continues to view the

selection of cases (o accepl on certifica-
tion, bypass, and review as onc of its most
important functions, pasticularly since in
many instances a denial ends the litigation.
The necessity for litigants to carefully
evaluate and prepare their case cannot be
overemphasized. Consideration of the
court’s continuing pronouncements on the
entire discretionary review and subsequent
appelate process will greatly aid attorneys
in this key aspect of their practice, A
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From the Wlscnnsm Legisiative Reference Bureau

The “Separation of Powers” Doctrine: Why Do
We Separate the Powers of Government?

The Wisconsin Constitution, like
most state constitutions, divides the
state government’s powers into
three separate and independent
branches. Such a division ensures
that no central authority will be-
come too powerful and endanger
the liberties of the people. The
three branches are the legislative,
executive, and judicial. Although
they are separate and independent,
they must cooperate with each
other to run state government.

The three-branch scheme copies the
structure of national government,
which the original framers of the
U.S. Constitution adopted follow-
ing the American Revolution. They
wanted to avoid the concentration
of power that was held by the
English monarchy at that time,
which they believed led to tyranny.
So they provided for three branches
that assume the three basic func-
tions of government. The framers
of the constitution further divided
power by giving exclusive powers
to the federal government and to
the states. State governments also

" adopted the three-branch model.

Separation does not necessarily
mean that the three branches have
equal or balanced power. Govern-
mental power comes from the
people, who do not entrust it to a
single entity. Separating govern-
mental powers diffuses political
authority and makes the operation
of government in the U.S. more

cumbersome. The three branches of
government are designed to com-
pete against one another in the
formulation of public policy and
thereby strengthen our democracy.
This is in stark contrast to the
governmental structure in many
other liberal democracies in which
members of the majority political
party in the legislature or parlia-
ment assume cabinet positions in
the executive branch.

Like the U.S. Constitution, the
Wisconsin Constitution does not
explicitly require separation, but it
does grant the powers of govern-
ment to separate branches. The
Wisconsin Supreme Court has held
that each branch has an “exclusive
zone” of core powers, and that the
branches share certain other pow-
ers. For example, the judicial and
the executive branches share the
power to revoke the probation of a
convicted felon. Wisconsin’s
supreme court has taken a fairly
permissive attitude toward sharing
of power, so the various branches
overlap more in Wisconsin than in
most other states.

Legislative powers are further
divided into a bicameral system,
and the governor’s powers are
similarly limited by the existence of
several constitutional officers in the
executive branch.

LRB

LecisLATIVE POWERS

Two houses make up the legislative
branch: the senate (with 33 mem-
bers) and the assembly (with 99
members). Laws must pass both
houses in identical form. This
branch makes the law, passes the
state budget, determines the tax
structure of the state, and audits the
other branches of government.
These legislative actions set the
public policy of the state. The
legislature possesses plenary
power, meaning the constitution
does not grant specific powers to
the legislature. It has all powers of
government not assigned to another
branch or prohibited by the federal
Constitution.

Only the legislature may judge the
qualifications of its members, so
the courts cannot determine
whether a person qualifies to serve
as a legislator. The legislature also
has exclusive authority to deter-
mine its rules of procedure.

The legislature has powers that
serve as checks on the other
branches. It can override a
governor’s veto; it has the power to
impeach civil officers from any
branch of government; it estab-
lishes the lower courts; and it can
originate an amendment to the:
constitution, Certain governor’s
appointments must have the con-
sent of the senate.



Executive PowERs

The executive branch has the power

and duty to administer, implement,

execute, and enforce the law. The

" governor serves as the head of the
executive branch and as com-
mander in chief of the state military
and naval forces. The executive
branch includes most state agen-
cies. The Wisconsin Constitution

. creates administrative officers, such
as the attorney general, the trea-
surer, the superintendent of public
instruction, and the secretary of
state, who independently exercise
some of the executive powers.

The governor also has powers that
check the other branches. The
legislature must present each bill
that it passes to the governor, who
can veto acts of the legislature and
may call the legislature into special
session. Wisconsin’s governor has
the strongest veto power in the U.S.
The governor cannot dissolve a
legislature or a legislative session.
The governor can fill vacancies in
judicial offices and may pardon
persons convicted of a crime.

JupiciaL POWERs

The third branch of government,
the judicial branch, includes the
state supreme court, the court of
appeals, and all other courts. The
seven-member supreme court
controls the other courts, makes
procedural rules for the courts, and
hears final appeals. The courts
determine how the law applies to a
particular set of facts. Trial courts
determine what evidence may be
used to reach a decision and make
findings of fact. Courts interpret the
law and the constitution in actual
cases or controversies, and make
binding orders.

Courts fashion remedies—both

awards of money damages and
injunctive relief—for rights that
have been curtailed. Courts have
inherent authority to incarcerate
any person who disobeys a lawful
court order. The judiciary can
moderate the powers of the other
branches. It can declare that acts of
the legislature (statutes) violate the
constitution, and it can rule that the
executive branch has broken the
law.

SHARED POWERS

In Wisconsin, two or more
branches of government share
certain powers.

Legislative-executive overlap.
State agencies may issue rules or
regulations, but this is not a legis-
lative function if the rules merely
describe how statutes will be
interpreted by an executive branch
agency. The governor has a distinct
role in the legislative process. He
or she may propose bills and veto
legislation. The main bill that the
governor proposes is the state
budget bill.

The legislature has the power to
review proposed administrative
rules. This function would be
considered a violation of the
separation of powers doctrine in
many other states. If the legislature
objects to an executive branch
agency’s proposed rule, it consid-
ers legislation to support the
objection. The proposed rule
cannot go into effect while the
legislature considers that legisla-
tion. '

When the legislature passes a bill,
the constitution requires it to
present the bill to the governor for
signature. The governor may veto
acts of the legislature, although the
legislature can override the veto.

Legislative-judicial overlap. The
state senate sits as the court for all
impeachments of public officers.
The state assembly initiates im-
peachments. The legislature has the
power to learn facts upon which
legislative choices may depend. It
may hold hearings and subpoena
witnesses and documents. The
legislature can investigate the other
two branches, generally acting
through its committees. The legisla-
ture appoints the state auditor.

Courts usually do not rule on
political questions, reserving that
task for the legislature. Nor do the
courts normally rule on the propri-
ety, practicality, or wisdom of a
statute. Courts may only invalidate
statutes that violate the constitution.

Executive-judicial overlap. Execu-
tive branch agencies may conduct
hearings that resemble judicial
proceedings. Agencies may hold
such hearings to determine if
certain facts exist, to grant or
revoke licenses, to assess penalties,
and to perform other executive acts,
subject to judicial review, as long
as the hearing officer does not
exercise judicial powers.

SUMMARY

The constitution separates the
powers of government to avoid
concentration of governmental
power and to prevent tyranny. The
doctrine does not require total
separation of powers, but it sacri-
fices some efficiency in govern-
ment to ensure that the people will
have liberty. ’

By Steve Miller, Chief
Published by the LRB, Madison W1
http://www.legis.state.wius/irb/GW
No. 7, November 2005



WISCONSIN LEGISLATIVE COUNCIL
STAFF MEMORANDUM

Memo No. 2

TO: MEMBERS OF THE SPECIAL COMMITTEE ON REVIEW OF RECORDS ACCESS
OF CIRCUIT COURT DOCUMENTS

FROM: Don Salm, Senior Staff Attorney
RE: Legislative and Judicial Authority

DATE:  September 7,2010

On May 7, 2010, the Joint Legislative Council created the Special Committee on Review of
Records Access of Circuit Court Documents. The committee was directed to review how, and by
whom, circuit court civil and criminal records may be accessed through the Wisconsin Circuit Court
Access website (WCCA). The issues to be considered by the committee include: (a) the length of time
a record remains accessible through WCCA; (b) whether accessibility of a record through WCCA
should depend on how far a civil or criminal proceeding has progressed and (c) whether records of
proceedings that have: (1) been vacated or dismissed; or (2) resulted in acqu1tta1 or other form of
exoneration should continue to be accessible through WCCA.

Before the Special Committee begins its deliberations, a threshold question from committee
members may be whether the Legislature has any authority to act in a matter that is of substantial
significance to the operation of the judicial branch of government (namely, access to electronic court
documents and court documents in general). This Memo addresses that question.

BACKGROUND

Separation of Powers

The Wisconsin Supreme Court has held that the state’s three branches of government
(legislative, judicial, and executive) exercise both core powers and shared powers. When exercising
shared powers, one branch of government may not unduly burden or substantially interfere with another
branch. Further, an attempt by one branch to exercise the core power of another branch is
impermissible, unless the branch having the core authority accedes to the intrusion as a matter of

One East Main Street, Suite 401 « P.O. Box 2536 « Madison, WI 53701-2536

(608) 266-1304 » Fax: (608) 266-3830 « Email: leg.council@legis.state. wi.us
http://www.legis.state.wi.us/lc
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courtesy. In State ex rel. Friedrich v. Circuit Court for Dane County, 192 Wis. 2d 1, 531 N.-W.2d 32
(1995), the court made the following comments:

The doctrine of separation of powers, while not explicitly set forth in the
Wisconsin constitution, is implicit in the division of governmental powers
among the judicial, legislative and executive branches. “The Wisconsin
constitution creates three separate coordinate branches of government, no
branch subordinate to the other, no branch to arrogate to itself control over
the other except as is provided by the constitution and no branch to
exercise the power committed by the constitution to another.”

Each branch has a core zone of exclusive authority into which the other
branches may not intrude....

The separation of powers doctrine was never intended to be strict and

absolute. Rather, the doctrine envisions a system of separate branches .
sharing many powers while jealously guarding certain others, a system of

“separateness but interdependence, autonomy but reciprocity.” ...The

undue burden or substantial interference must be proven beyond a

reasonable doubt.... [See Id, 531 N.W.2d at 36, 40; footnotes and

citations omitted.] :

In another case involving an alleged intrusion of the legislative branch into judicial functions, the
Wisconsin Supreme Court stated:

..To determine whether legislation unconstitutionally intrudes upon
judicial power and therefore violates the separation of powers doctrine,
this court developed a three-part test. We must first determine whether the
subject matter of the statute is within the powers constitutionally granted
to the legislature. The second inquiry is whether the subject matter of the
statute falls within powers constitutionally granted to the judiciary. If the
subject matter of the statute is within the judiciary’s constitutional powers
but not within powers constitutionally granted to either the legislature or
executive branch, the subject matter is within the judiciary’s core zone of
exclusive power. Any exercise of power by the legislature or executive
branch within such an area is an unconstitutional violation of the
separation of powers doctrine. The judiciary may recognize such an
exercise of power but only as a matter of comity and courtesy, not as an
acknowledgement of power. '

If the subject matter of the statute is within the powers constitutionally
granted to the judiciary and the legislature, the statute is within an area of
shared powers. Such a statute is constitutional if it does not unduly burden
or substantially interfere with another branch. [See State v. Horn, 226
Wis. 2d 637, 594 N.W.2d 772, 776-7 (1999); citations omitted.]
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STATUTORY RELATIONSHIP BETWEENTHE LEGISLATIVE AND JUDICIAL BRANCHES

Section 751.12 (1), Stats., provides that the Supreme Court must, by rules promulgated by it
from time to time, regulate pleading, practice, and procedure in judicial proceedings in all courts, for the
purposes of simplifying the proceedings and promoting speedy determination of litigation. The power
of the Supreme Court in these matters extends to its ability to affect the work product of the Legislature;
that is, the rules of the Supreme Court may modify or suspend existing statutes. [See s. 751.12 (2),
Stats.]

However, the statutes reflect the shared power and interests of the judicial and legislative
branches in these matters. Section. 751.12 (4), Stats., provides that the authority of the Supreme Court
to affect the statutes does not “abridge the right of the Legislature to enact, modify, or repeal statutes or
rules relating to pleading, practice, or procedure.”

DISCUSSION

It appears that the subject of access to civil and criminal court documents, particularly through
electronic means, is an area over which the legislative and judicial branches exercise shared powers.
This is evidenced by the following:

1. The Director of State Courts’ authority to develop and implement circuit court automated
information systems, which currently includes the Circuit Court Automation Programs
(CCAP), under which free electronic access to circuit court records is provided via the
WCCA, was created by the Legislature in 1989 Wisconsin Act 31. That Act created s.
758.19 (4), 1989 Stats., which currently reads:

758.19 (4) The director of state courts may develop, promote, coordinate
and implement circuit court automated information systems that are
- compatible among counties using the moneys appropriated under s. 20.680
(@) (). If the director of state courts provides funding to counties as part
of the development and implementation of this system, the director of state
courts may provide funding to counties with 1 or 2 circuit court judges for
a minicomputer system only up to the level of funding that would have
been provided had the county implemented a microcomputer system. In
those counties with 1 or 2 circuit court judges, any costs incurred to
implement a minicomputer system not funded under this subsection shall
be paid by the county. Those counties may use that minicomputer system
for county management information needs in addition to the circuit court
automated information system use.

2. The Director of State Courts’ authority to establish a funding mechanism for electronic filing
of court documents under CCAP systems created under s. 758. 19, Stats., was created by the
Legislature in 2007 Wisconsin Act 20. That Act created s. 758.19 (4m), Stats., which
currently reads:

758.19 (4m) The director of state courts may establish and charge fees for
electronic filing of court documents under the circuit court automated
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information systems created under this section. The secretary of
administration shall credit all moneys collected under this subsection to
the appropriation account under s. 20.680 (2) ().

3. The CCAP system, in part, seems to clearly come within the area of “pleading, practice, and
procedure” which is central to the shared power and interests of the legislative and judicial
branches under s. 751.12 (4), Stats. A clerk of court’s CCAP electronic records of active
court cases, and of the disposition of those cases, are the same as the records at the clerk of
court’s office in his or her county (or counties)--they are the official records. Electronic
records under CCAP are records the clerk is required to keep under s. 59.40 (2) (b) and (c),
Stats., among other provisions. “When a change is made to the underlying hard copy or
electronic court record, the change is reflected at all access points to the court record.”
[Letter from A. John Voelker, Director of State Courts, to Mr. David R. Schanker, Clerk,
Wisconsin Supreme Court, dated February 3, 2010, commenting on Supreme Court Petition
09-07.] These records include records relating to various procedural and practice matters,
including items relating to the filing of claims and the docketing of judgments, for example.

It appears that the Legislature has the authority to consider and, in part, regulate the court
records-related matters that are the substance of this committee’s charge.

There is an additional argument for both the legislative and judicial branches being involved in
this area of electronic court records. Although history, practice and, perhaps, case law may indicate that,
for example, the judiciary has a' more compelling legal argument, and a long-term history of protecting
its interests in an area that arguably “skirts the line” of “pleading, practice, and procedure,” the court
cases have recognized that the three branches of government (in this case, the Legislature and judiciary)
share authority, must co-exist, and must show each other a certain amount of respect and deference.

For example, in Rules of Court Case, 204 Wis. 501, 515, 236 N.W. 717 (1931), the Supreme
Court stated that: “As to the exercise of those powers, however, which are not exclusively committed to
them [the courts], there should be such generous co-operation as will tend to keep the law responsive to
the needs of society.” Similar sentiments were expressed in State ex rel. Moran v. Department of
Administration, 103 Wis. 2d 311, 317, 307 N.W.2d 658, 662 (1981), in which the Court refused to order
the Secretary of Administration to purchase an automated legal research system, although he had the
duty to do so:

We think it appropriate to take judicial notice of the shortfall in state
revenue caused by current economic conditions. The end of the 1979-81
biennium is fast approaching. If we ordered the secretary to issue a
warrant for the amounts requested, they would be charged against the
appropriations for the fiscal year 1980-81. Although the total involved...is
miniscule compared to the costs of operations to government...we think it
a proper exercise of judicial restraint to withhold granting the writ in the
instant case. This court is committed to moderation in budgeting the
expenses of the judicial branch of government, just as the governor and
the legislature are so committed for the executive and legislative branches.
[See Moran, 307 N.W.2d, at p. 664.]



-5-

In Friedrich, cited above, the Supreme Court concluded that the Legislature and the judiciary
share the power to set fees for court-appointed guardians ad litem and special prosecutors. The Court
stated that the judicial branch has the ultimate authority for setting the fees, but in recognition of the
shared interest of the Legislature and in recognition of a statute’s presumption of constitutionality, the
Court stated that any undue burden or a substantial interference with one branch of government by
another must be proven beyond a reasonable doubt. The Court stated that this burden is necessary to
ensure that the judiciary will order the expenditure of public funds for its own needs only when it
articulates a compelling need. [See Friedrich, slip opinion, at pp. 15, 19, and 25.]

FINAL NOTE

In case of a conflict between legislative and judicial proposals regarding the shared power of
judicial recusal, the final arbiter of course may be the Wisconsin Supreme Court. The Supreme Court
can overturn legislative action either through future amendments to the statutes or, in a contested case,
by determining, beyond a reasonable doubt, that the legislative action unduly burdens or substantially
interferes with the authority of the judicial branch. [See, for example, legislative and judicial activity
regarding ch. 756, Stats., relating to juries. In 1990, the Legislative Council established the Special
Committee on Jury Service to review jury selection practice. The committee’s deliberations resulted in
the enactment of 1991 Wisconsin Act 271, relating to jury service as a civic duty, exemptions and
excuses for jury service, jury commissioners, sources for jury lists, juror qualification forms, forfeitures
for failure to attend as a juror, length of juror service, and periods of juror eligibility. The Supreme
Court, apparently not satisfied with the decisions made by the Legislature, significantly amended ch.
756, Stats., in Supreme Court Order No. 96-08, 207 Wis. 2d xv (1997). The Legislature did not respond
to the amendments effected by the Supreme Court.]
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IS OUR JUDICIARY
C0-EQUAL BRANC

~ OF GOVERNMENT?

Dianne Molvig

o 1 April 2, 1874, the state superintendent of public property,
B who mapagcd the capitol building, fired the Wisconsin |
Supreme Court’s janitor and hired a replacement. When
the justices asked the superintendent to reverse his deci-
sion in order tokeep the former employee, the superinten-
dent refused.
- The justices chose to take official action. Within two
weeks they had issued a decision, reading in part:
“It is a power inherent in every court of record, and
especially courts of last resort, to appoint such assistants .., Asa
power judicial and not executive or legislative in its nature, and one
lodged in a co-ordinate branch of the government separated and
independent in its sphere of action from the other branches, it seems to
be under the protection of the Constitution, and therefore a power which :
cannot be taken from the court, and given to either the executive ori
legislative departments, or to any’ officer of either of those depart-
ments,”! , ;
Thus, the court got to keep its janitor. This case may seem trivial by ;
today’s standards. But it wasn’t the last time the court had o resist |
attempts by other government branches to usurp judicial authority. |
More recent examples include: ';
«Several years ago the Wisconsin Legislature passed a law prohib- -
iting judges from appointing lawyers to represent indigent parents at
risk of losing custody of their children in CHIPS proceedings. The
Wisconsin Supreme Court ruled that the law violated the federal and
state constitutions.?
+In 1987 the Legislature took upon itself the authority to require and
regulate training for lawyers serving as guardians ad litem in family -
Dianne Mo.lw'g operates Access Informa-  court actions. The supreme court ruled against the law, stating that it
tion Service, a Madison research, writing  interfered with the court’s superintending powers and violated the

and editing service. She is a frequent R .4
contributor to area publications.  Separation of powers doctrine,
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Not all reminders of the judicial branch’s independence,
however, have come in the form of formal court decisions.

take over the state courts’ computer system 2 couple of years
ago, the supreme court had to point out to DOA, an executive
agency, that such a move would be a threat to separation of
powers. Therefore, the court graciously but firmly refused to
comply. Former Wisconsin Supreme Court Chief Justice
Nathan Heffernan discussed the matter in a summer 1995
interview in The Verdict, noting, “I think that the main thing
that the courts have to be worried about is that they not be
treated just as another bureaucracy ... and that under the
Constitution they are independent of both the legislature and
the governor.”

Heffernan’s words ring back to what we all heard in grade
school civics lessons: Our government has three branches,
each independent and equal in stature to the others. History
shows that concept needs to be continually refreshed not only
in the minds of the general public but in the minds of members
of the legislative and executive branches. Toward that end, in
1995 State Bar immediate past president David Saichek
established the Commission on the Judiciary as a Co-equal
Branch of Government, which recently issued its report and
recornmendations.

“My reasonfor appointing the commission,” Saichek notes,
wis that I believe the people will be better served by three
branches of government that understand each other’s func-

_ tions and communicate with each otherin a friendly, coopera-
tive way. L also had the perception that in some cases the other
branches have treated the courts like an agency of state
government. It's not an agency; it's a co-equal branch of
government.”

“ think there’s concern as to just where the judiciary
stands,” agrees Wisconsin Supreme Court Justice Jon Wilcox,
who cochaired the commission with Saichek. “But this [com-
mission study] also was an opportunity to look inward at the
operations of the judiciary, its relations with the other branches
and how well it is serving the public.”

A fresh look
The 33-member commission had two purposes:

1) to research the historical and current framework of the
separation of powers doctrine; and

2) to explore ways the courts can properly maintain their
independence while cooperating with other branches of gov-
emment, toward the goal of serving Wisconsin citizens with
basic good government.

*What we tried to do,” Saichek explains, “was take 2 fresh

because certain changes have been made in that doctrine
which now make cooperation among the three branches .of
government 4 1ore realistic goal. I think that’s an advance in
jurisprudence, in which Wisconsin is on the leading edge.”

16

‘When the Department of Administration (DOA) wanted to

ook at the separation of powers doctrine as it exists today, -

At the outset, the comimission reatized its work had to have
solid footing in legal and constitutional history. Therefore, the
commission set up a research subcommittee, whose task was
to create “the platform from which the other subcommittees
rmade their recommendations,” says Milwaukee attorney Walter
Kelly, who cochaired the research subcommittee with Gary
Sherman, Port Wing attorney and State Bar past president.

The research subcommitfee’s section of the report drives.
home two key points about the separation of powers doctrine.
Pirst, the doctrine exists not to protect governmental turf, but
to safeguard individual liberty by diffusing power among three
branches, rather than concentrating it in one. Second, the
Wisconsin Constitation is even more specific in spelling out
judicial powers than is the U.S. Constitution, “Wisconsin’s is
a strong judicial branch constitution,” Kelly points out, “and
that has been a developmental and evolutionary process over
the years.”

That said, history also shows that the judiciary has on
occasion deferred to the other government branches, in the
interests of cooperation between branches and better govern-
ment for the state’s citizens, “There’s no effort by the judiciary
in this state,” Kelly says, “to drive the other branches to the
wall, Sometimes the court will choose, even in an area \where
it has considerable power, to defer to either the legislative or
the executive branch or both. 1 would call that a form of
interbranch diplomacy.”

“The trick,” Kelly adds, “is to have that kind of diplomacy

without surrendering ultimate bottom-line power. For all the
talk about cooperation among branches, the final word on
separation of powers issues in Wisconsin clearly remains with
the supreme coutt.” ‘

With such concepts as a framework, the other commission.
subcommittees set to the task of drawing up recommendations
in four areas: interbranch relations, couxt-community collabo-
ration, court accountability, and fanding and allocation of
resources.

Interbranch relations

A cerlain tension between branches of government perhaps
always will exist. In fact, it may be a crucial ingredient in a
system based upon three branches keeping one another in
check, assuring no one branch exceeds or misuses its powers.
Yet, cordiality and respect must exist alongside interbranch
scrutiny, or all of government suffers as ultimately do its
citizens.

The interbranch subcommittee looked at ways to “build the
trust level,” says Regina Frank-Reece, commission member
and director of the Office of Management and Budget in the
Division of Juvenile Comections. "I think we all realize that
our. work is interdependent, and that we can have better
government if we learn how to work together better.”

Prank-Reece describes her subcommittee’s recommenda-
tions as “very commonsense sorts of things.” But she adds, “in

‘ (continued on page 18)
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my experience — which has always been in the executive
branch —these just don’t happen. One of the challenges is: How
do we improve communications?”

The subcommittee came up with the following
possibilities:

1) Formal communications should be developed among
the three branches -and all levels of government to foster
better understanding of their functions, needs and problems,
including:

« presentation of the annual state of the judiciary speech
directly to the legislative and executive branches;

» orientation programs for new legislators and new judges
that address the roles and responsibilities of each other’s
branch;

« materials and information on the judicial branch to be
included in orientation programs for new legislators and in
interbranch conferences;

» malerials and information on the legislative branch to be
included in orientation programs for new judges and in
interbranch conferences; ’ ‘

« expansion of the Judicial Ride-Along Program;

« interbranch conferences; and

« joint study committees and task forces.

Although diverse, the above suggestions all aim toward the
same result: improved understanding among the branches of
what other branches do — and why and how they do it.

Of these recommendations, one of the simplest to imple-
ment may be the first on the list. Currently, the supreme court
chief justice delivers the “state of the judiciary” speech to
judicial colleagues at the annual Judicial Conference. The
impact may be comparable to “preaching to the choir.”

“Ag it is now the [state of the judiciary] speech is printed
and circulated to members of the other branches,” notes Linda
Clifford, Madison attorney and chair of the interbranch rela-
tions subcommittee. “But there’s nothing like being in the
same room fogether and listening to the speech. That would
give it a higher profile than it gets now.”

Sharing information is an element running through all the
above recommendations. Another common thread is facilitat-
ing personal connection to promote communication among
branches. “All branches are operated by people,” Clifford
says. “You can have tools to make communication easier, or
more routine or more expected, But it's people who have to
carry that out and do it with sincerity.”

2) Informal communications, such as regular meetings and
discussion groups for branch leaders at the state, county and
local levels, should be encouraged and fostered to improve
understanding of the functions, needs and problems of each
branch. }

In addition to formal meetings and conferences, the sub-
committee cites the value of informal gatherings of members
of different government branches. “It can be as informal as
having breakfast once a month,” Clifford explains, “without

having any agenda — just talking about ideas and getting to
know people. That keeps the lines of communication open.
And it humanizes the issues.” ’

Supreme Court Chief Justice Shirley Abrahamson already
has initiated various efforts to informally bring together
people from different branches, Likewise, circuit court judges
in some counties have made efforts to build friendly relation-
ships with their local government officials. Still, some judges
are wary, fearing that efforts to reach out to other branches may
be perceived as playing politics. .

While the commission recognizes that as a valid concern,
it also emphasizes that this concem should not preclude
advocating for the judiciary. What's more, if friendly interac-
tion is ongoing, it's far less likely to be construed as politically
motivated. “If we can establish formal and informal relation-
ships over time,” Frank-Reece points out, “and not just during
the biennial budget process, then everybody will be better
served, It makes sense that if people are talking to each other
on a more frequent basis, there will be better understanding of
the judicial branch’s needs and perspective.”

3) Institutional mechanisms, such as judicial checklists,

~ judicial impact statements and joint reports, should be devel-

oped cooperatively by the three branches of government to
improve the process of legislative drafting and to measure and
report on the effect of legislation on the court system.

The mechanisms mentioned here are tools for preventing
problems, Judicial checklists could help legislators draft a bill
in a way that averts legal conflicts down the road. Judicial
impact statements, on the other hand, come along later in the
process. For instance, if the Legisiature passes a new “get
tough on crime” law, a judicial impact statement can assess:
‘What will this law do to the courts? Will it create new burdens
the courts won’t have the resources to handle? “We’d like to .
give the Legislature more opportunity to think that through,”
Clifford points out. “Whether they choose to address that
remains up to them. This recommendation just does half the
job» .

Court-community collaboration

Better understanding of the judiciary among those in govemn-
ment is but one piece of the puzzle. Equally important, the
commission emphasizes, is public awareness of the judicial
branch. The workings of the judiciary are mostly outside the
public spotlight, except for certain notorious trials. The up-
shot: The public’s perception of the courts often is either
nonexistent or grossly skewed.

Court-community collaboration works both ways: It's vital
to an accurate public view of the judiciary and to the courts
truly serving their “customers,” the citizens. “Lawyers are a
critical part of this process,” says Mary Lynne Donohue,
Sheboygan attorney and chair of the court-community col-
Iaboration subcommittee. “The community can’t do it alone;
the judiciary can’t do it alone. Lawyers, out of honor for their

WISCONSIN LAWYER
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profession, are an important part of imple-
menting these recommendations.” The
recommendations include:

1) The State Bar of Wisconsin should
support the Wisconsin Supreme Court's
community involvement projects, includ-
ingits "Volunteersin the Courts” project,

Noting Chief Justice Abrahamson’s
proactive stance in this area, the sub-
commiftee called upon Bar members to
get actively involved in supreme court
projects.

2) The Local Bar Grant Commmee
should encourage local bar efforts to
make their courthouses user-friendly.

The State Bar funds small grants to
local bar associations for public educa-
tion. The commission suggests funnel-
ing some of these funds into projects that
help people find their way through the
court system, Ultimately that leads to
better understanding of the court’s func-
tion in society.

3) The State Bar's Lav-related Edu-
cation Committee and Videotape Com-
niittee should develop a videotape and
study materials to explain the judicial
system and its relationship to the other
branches of government for distribution
to schools.

A well-done videotape could intro-
duce a realistic image of the judiciary at
2 young age and help bring students’
civics lessons to life.

4) The State Bar should increase its
support for local bar efforts to enhance
community understanding of the

Judiciary's role as an equal branch of
government by:

+ providing program information at
the local bar leaders’ conference; and

« providing increased opportunity for
bench/bar interaction at bar conferences.

Localefforts arekey tocreating aware-
ntess of the judiciary. Through informa-
tional and conference programs, the State
Bar can support local efforts.

5} The State Bar should continue its
Commitment to the work of its Cable and

roadcast Committee, which is educat-
ing the public about the role of lawyers
and the judicial branch.

This project was launched last year
by then president David Saichek. The

August 1997

program. “Law Talk” now is shown on
Milwaukee and Madison cable stations
and soon will be broadcast statewide,

Court accountability

Proclaiming co-equal status is little more
than talk if the judiciary can’t demon-
strate it is effectively serving the people.
“A lot of what we have now is word-of-

mouth stories, some true, some untrue,” -

says Patricia Heim, La Crosse attorney
and chair of the court accountability
subcommittee. “It's hard to actually state

" with any certainty that a court system has

been reviewed and that it's performing
to meet standards, We wanted to come
up with concrete measurements.”

Some might argue that accountabili-
ties for the judiciary already abound:
elections, codes of ethics, media scru-
tiny, to name a few, Why does the com-
mission feel compelled to add more?
Heim contends that far from being a
burden on the judiciary, new account-
abilities based upon objective measures
will be a boon to the courts’ cause.

“Tthink there's potential merit,” Heim
says, “when the court needs to go to the
Legislature for additional monies for
facilities, judges, personnel and so on, to
be able to say, ‘We have objective mea-
surements and here's why we need such-
and-such.” )

Currently, such negotiations mostly
come down to looking at court case-
counts. But objective measurements
would assess guality of the system, pro-
viding *“concrete evidence to show
whether the system is working or not
warking,” Heim says. “That will take
this process out of the number-crunch-
ing and elevate it to another level, It also
takes it out of the realm of thinking of the
judiciary as just another state agency,
where the emphasis is on the bottom
line.”

The recommendations are;

1) The supreme court should hold
court commissioners to the same stan-
dards of conduct, education, perfor-
mance and reporting as the judiciary.

Often citizens’ only contact with the

- court system is with court commission-

ers, who are not elected by the public.

The commission recommends that court
commissioners be subject to regular and
objective evaluation, and that they pur-
sue continujng judicial education,

2) The supreme court shonld create a
task force on the Quality of the Court
System comprised of judges, attorneys,
legislators and citizens to consider a
methodology for judicial assessment and
improvement using the Trial Court Per-
Sformance Standards and Measurement
System.

Creating a measurement tool from
scratch would involve years of work,
Fortunately, a project of the National
Center for State Courts and the Bureau
of Justice Assistance of the U.S. Depart-
-ment of Justice has already invested
the time and effort. Their Trial Court
Performance Standards and Measure-
ment System has been developed and
tested in several states. The commission
suggests that some of the 68 standards in
the Measurement Systcm be imple-
mented in pilot pro;ects in selected judi-
cial districts.

The commission also suggests that
the task force explore whether Total
Quality Management (TQM), or certain
aspects of this evaluation system, are
applicable in Wisconsin, TQM is being
used by courts in Minnesota, Connecti-
cut, New Jersey, Maryland and Maine.

3) The Wiscousin Lawyer editorial
board should consider establishing a
monthly column about issues of concern
lo the bar and the judiciary, including
the functioning of the court system,

This column could be a forum for
discussion of concerns about the court
system, “This would be a great way for
either a judge or lawyer to pose an issue
or question and have a response from the
other side,” Heim explains, '

4) The judiciary should take a lead-
ership role in educating the public about -
the cotrt system, including sponsorship
of public forions and participation in
educational programs.

5) The judiciary should work coop-
eratively and proactively with the media
to educate the public about the effect of

(continued on page 46}
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Co-equal
(from page 19}

decisions by legislative and executive
branches on the judicial branch,

Recominendations 4 and 5 speak to
the need for public education about the
judiciary — a need that surfaced in other
portions of the commission’s report.
Theserecommendations tie into account-
ability as well. “I think education can
only help,” Heim says. “When people
know more about the court system, they
feel more assured about it.”

Funding and allocation

of resources
Punding is a chicken-and-egg issue for
the courts, Adequate funding is an indi-
cator that the other branches, and the
public at large, value the judiciary’s role
and deem it a co-equal branch. At the
same time, adequate funding is crucial if
the judiciary is to function well enough
to eamn co-equal stature in others’ eyes.
The commission refrained from sim-
ply calling for more money for the courts
— although numerous stories of funding
shortages surfaced in the public hearings
held in Green Bay, La Crosse, Wausau,

Milwaukee and Madison. Rather, the
funding subcommittee undertook the
garganiuan task of better understanding
the state budget process. It also sug-
gested steps to assure the conrts get the
funds they need. In addition to recom-
mending that the State Bar and the judi-
ciary itself actively educate the public
and other branches of government
about the courts’ needs, the commission
recommended:

1) The State Bar should support the
Wisconsin Supreme Court’s efforts to
reallocate judges throughout the state
based upon caseload need.

This is not about massive reorganiza-
tion, but simply states that when circuit
court judges’ caseloads allow, they
should step in fo help other districts
having a caseload crunch. “When Isatas
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a judge in Waushara County, each judge
in that district had to take a certain
number of cases in another jurisdiction,”
notes Supreme Court Justice Jon Wilcox,
commission cochair. “I think that's a

-reasonable expectation, We need that

kind of flexibility because it allows op-
timum use of the judiciary.”

2) Judicial compensation should be
taken out of the political process by
creation of a Judicial Compensation
Commission comprised of members of
the public and of the three branches of
government, Until the commission is
established, an Advisory Committee to
the Legislature’s Joint Committee on
Employment Relations on judicial com-
pensation should be established.

3) The supreme court should con-
sider the advisability of submitting its
budget directly to the Legislature, in
addition to submitting it to the executive
branch.

Recommendations 2 and 3 aim to
drive home the key point of this report:
The judiciary is 2 co-equal branch. That
point becomes clouded by current prac-
tices in which judicial salary negotia-
tions become political haggling. And the
judiciary budget is submitted to the Leg-
islature as part of the executive branch
budget, further feeding the perception
that the court is just another state agency.

“As someone who worked in the state
budget office and through my interac-
tions with folks in the Legislative Fiscal
Bureau,” says commission member
Frank-Reece, “my sense is that is some-
times how [the jundiciary] becomes per-
ceived.” Directly submitting the judi-
ciary budget to the Legislature instead
would reinforce the message “that the
judiciary is a separate entity,” Frank-
Reece points out. “It would be very
symbolie,”

Endnotes

tn re Janitor of Supreme Courl, 35 Wis, 410
(1874).

2joni B. v. State of Wisconsin, 202 Wis, 2d 1, 549
N.W.2d 411 (1996).

3State ex rel. Fiedlerv. Wisconsin Senate, 155 Wis.
2d 94, 454 N.W.2d 770 (1990).

“For more on conrt commissioners, sce Expanding
the Use of Court Commissioners, 70 Wis. Law, 10
(Beb, 1997). M )
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' Page 14: History shows that
}. - the co-equal concept of gov-
\4 ernment continually must be
i refreshed in the minds of the
public and members of the ex-
ecutive and legislative
branches.
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Will the judiciary ever get past il
branches of government that it, too,

Herbert M. Kritzer

Is Our Judiciary a Co-equal Branch of Government?
he need to remind the public and the other fivo
is a co-equal branch? Perhaps not, Buf the State

Bar Commission on the Judiciary as a Co-equal Branch of Government came up with
ideas on how to better get across the message.

nation of incentives and p
divest assets. However, well

Dianne Molvig

The Health Insurance Portability and Accountability Act

The Health Insurance Portability and Accountability Act of 1996 contains a combi-
enalties to encourage seniors to self-insure rather than
-informed individuals possibly still may accelerate their

eligibility for Medical Assistance benefits without incurring criminal penalties.
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injuries. Bitsky then attempted to
persuade another officer to write 2 false
report and threatened a second officer
to not tell what she had seen during the
incident. Bitsky subsequently was
charged by 2 grand jury in the Western
District of Wisconsin in a three-count
indictment: one count alleged a violation
of the Civil Rights Act based on Bitsky's
handling of Vosen; and two counts
charged an obstruction of justice with
respect to Bitsky's attempts to cause a
false report to be written and to
intimidate a colleague.

Shortly before the scheduled trial
was to begin before Judge John Shabaz
on April 14, 2003, the U.S. Attorney’s
Office for the Western District of
Wisconsin and the attorney for Bitsky
reached a plea agreement. Bitsky was to
plead guilty to one of the obstruction
counts, and the United States was to
move to dismiss the remaining charges
after sentencing, Under federal proce-
dure, the prosecution does not have the
unfettered power to dismiss a criminal
charge once it has been bronght; it must
obtain the approval of the court® Each
of the three counts of the indictment
carried a maximum penalty of 10 years’
imprisonment. However, the Federal
Sentencing Guideline range for the
obstruction charge was substantially less .
than the guideline range for the Civil
Rights Act violation. Judge Shabaz

conditionally accepted Bitsky’s plea of
guilty to one of the obstruction counts
pending receipt of the presentence
report. A sentencing hearing was
scheduled, .

At the sentencing hearing Judge
Shabaz rejected the plea agreement,
which he had the power to do under
U.S. Sentencing Guidelines 6R1.2(a).
Judge Shabaz rejected the agreement

Frang M, TuerxuEMER, N.Y.U. 1963, 15 HasusH-Bascom
PrROFESSOR OF Law aT THE U,W, Laty SCROOL AND OF GOUNSEL AT
LaFovterre Gopraey & KaHN, MADISON.

because it was his view that the plea
agreement undermined the sentencing
idelines, since the plea agreement
precluded him from imposing the
higher sentence he thought was
warranted, given Bitsky's conduct.
Tudge Shabaz’s refusal to accept the
plea agreement resulted in an adjourn-
ment of the sentencing. At the ad-
journed date Bitsky informed the court
that he intended to proceed to sentenc-
ing without a plea agreement. Judge

- Shabaz then sentenced Bitsky to a term

of 16 months imprisonment on the
obstruction count to which he had
pleaded guilty, and scheduled trial on
the remaining counts to take place in
approximately three weeks.

The following day the government
filed a motion under Rule 48(a) of the
Federal Rules of Crimtinal Procedure to
dismiss the remaining two counts.
Included with the motion was an
affidavit of Assistant U.S. Attorney John
Vaudreuil that explained that the
decision to accept the guilty plea to one
count was to satisfy the principal
prosecution goal to ensure a felony
conviction of Bitsky, which carried with
it the certainty that Bitsky would have
to resign from his position and no
longer work in law enforcement.
According to Vaudreuil, this end would
be obtained without the risk of a trial,
which might result in an acquittal on all
counts. '

Two days later Judge Shabaz
granted the motion to dismiss with
respect to the other obstruction count,
but denied it with respect to the Civil
Rights Act count, characterizing that
proposed dismissal s “a sweetheart
deal” that was not “a reasonable resolve
of this case.” Judge Shabaz did not

obstruction count (16 months), it was

Rule 48(a) but, rather, relied on the

sentencing guidelines, even though the 3

lea agreement was no longer before

the contt, Judge Shabaz concluded that |

when the 24-t0-30 months Guideline

range for the Civil Rights Act count was f

compared to the sentence on the

clear that the obstruction count did not
reflect the seriousness of the offence
behavior. Judge Shabaz, in denying the
Rule 48(a) motion to dismiss, said he
would follow the intent of the Guide-
lines “until so directed otherwise by a
higher authority than the Department
of Justice.” He noted that the govern-
ment was concemned with the risk of
trial and then, with obvious sarcasm,

 stated that “if that is the case it should

withdraw from litigation for all trials
have the potential of risk.”

The Resulf

Where are we now? We have one
obstruction count under which Bitsky
has been sentenced and another has
been dismissed. That leaves the most
serious charge as the open charge, the
Civil Rights Act count, which Judge
Shabaz wants prosecuted and which the
government wants dismissed.

Judge Shabaz then issued an order
that the remaining count be tried, but
AUSA Vaudreuil advised the court that
the government did not intend to
proceed to trial on the open count. The

following day, in a hearing before Judge .

Shabaz, the government reiterated its
position and Judge Shabaz stated that
the government’s request to dismiss the
open count was in bad faith:

“The United States Attorney is
clearly motivated solely by a desire to
usurp the court’s sentencing authority.
... That purpose is clearly contrary to
the public interest and a bad fith
exercise of his authority. Were the
government allowed to dismiss count 1
of the indictment the public interest
would not be served.”

That same day Judge Shabaz
entered a one-page order appointing a
private attorney as “special counsel to

address the standard for dismissal under ~ prosecute the defendant on count 1 of
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indictment.” Judge Shabaz also

ered the Department of Justice to pay
expenses of the special counsel.

The appointment of an outside

ectal prosecutor raised an entirely

arate set of issues. ‘While there have
en court-appointed special prosecutors
der the Independent Counsel legisla-
2 following the Watergate scandal, in
ch instance in which a special prosecu-
or independent counsel was judicially
ppointed, appointment was pursuant to
thority given to the courts by Gon-

ss, riggered by the initiative of the

S. Department of Justice. The
nstitutionality of this process was

held by the U.S. Supreme Coutt in
“orrison v. Olson.® The practical
mifications of a pure outsider being
pointed to prosecute are extraordinary.
or example, is the executive branch
équired to turn over its file to this

rson to assist this person in prosecuting
case that the executive branch has
decided should not be prosecuted? To

at extent can such a person comply
ith the requirement to tum over
culpatory evidence if this pexson has
mething less than full access to the
ustice Department files, and why should
nch access be given in the first place to

W

e

urse, the end resultis that if there is to
¢ & trial, as was contemplated here, the
trial would be before none other than the
1dge who appointed the special prosecu-
rin the first place precisely for the
urpose of continuing the prosecution.
‘While not a kangaroo court, this is not
ctly the traditional setting in which a
']fal defendant finds himself or

elf,

Had Judge Shabaz not appointed 2

uld have languished until the speedy
provision of either Rule 48(b) or the
Amendment to the U.S. Constitu-
n would have compelled a dismissal of
 charge, With the appointment,

however, that option was precluded.
The prosecution view that certainty ofa
felony conviction was essential and the
court’s view that its sentencing preroga-
tive could not be curtailed were now in
a head-on collision. The government
brought a writ of mandamus before the
Seventh Circuit.

After an initial sexies of filings, the
Seventh Gircuit invited either Judge
Shabaz or the appointed special
prosecutor to respond, if either wished,
to the mandamus petition. Judge Shabaz
chose to act on his own behalf. Judge -
Shabaz said that he denied leave to
dismiss the open Civil Rights Act count
becanse that dismissal was “a transpar-
ent attempt to circumvent the court’s
sentencing authority.” Judge Shabaz
continued that the case presented the
question of the proper balance of power
between prosecutorial discretion and
the sentencing authority of the judiciary,
He then stated the issue as whether a
motion to dismiss pursuant to
Rule 48(a) may be denied when
advanced for the sole purpose of
circumventing the rejection of a plea
agreement pursuant to Rule 11 of the
Federal Rules of Criminal Procedure

. and the sentencing guidelines, Judge

Shabaz saw that a resolution of the
issues requived a consideration of the -
relationship between the powers of the
two branches of government.

The prosecution, however, did not
look at the scenario from the vantage
point of sentence, but rather as a simple
question as to who could decide
whether a prosecution should continue.
This question required a focus on
Rule 48(a), which on its face is a judicial
constraint on the government’s ability
not to prosecute. According to the
government, a judge can deny 2
Rule 48(a) motion only if the
government’s purpose in seeking the
dismissal is to harass the defendant. For

- example, if the dismissal were granted
special prosecutor, the open count simply and the prosecution were reinstated,

that continued process would certainly
constitute harassment of the defendant,
which the court, under its Rule 48(a)
power, could prevent by denying the
dismissal, Absent such harassment of

the defendant, the government claimed,
the court has no authority under

Rule 48(a) to interfere with the
determination to discontinue a case.

As to his appointment of a special
prosecutor, Judge Shabez argued that
the authority to deny a Rule 48(a)
motion to dismiss inherently had to
include the authority to appoint special
counsel to,compel prosecution, because
in the absence of such authority the
denial would be meaningless His only
cited authority on this point was Young
v, United States,” a contempt of court
proceeding in which the court indeed
appointed a special counsel to handle 2
contempt charge, based on the long-
standing principle that courts had the
power to protect the integrity of their
orders. Judge Shabaz shifted the focus,
however, from ensuring the integrity of
court orders — the subject of a contempt
charge in Young — to the ability of the
court to defend the integrity of its
powers under the Sentencing
Guidelines.

Judge Shabaz's submittal was made
on Aug. 28, 2003, The court’s decision
followed on Sept. 16, 2003. A three-
judge panel composed of Judges
Posner, Easterbook, and Wood
considered the govemnment’s manda-
mus petition, in a decision written by
Tudge Posner, Judge Posner immedi-
ately noted why the contempt authority
that Judge Shabaz relied on in citing
Young v. United States was different.
The theory permitting the judiciary to
prosecute contempt was that the
judiciary should not be dependent on
the executive to assure compliance with
its orders. In this case, however, Judge
Posner noted, no judicial order was
flouted; rather, the district court was
telling the prosecution which crimes to
prosecute. And as long as these were
not crimes against the judiciary;
according to Judge Posner, Judge
Shabaz “stepped outside the boundaries
of his authorized powers.”

Judge Posner observed that under
Rule 48(a), the court’s permission was
required to dismiss a charge. He noted,
however, that the rule’s principal

(continued on page 48)
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 Judge Posner acknowledged that

(from page 13)

purpose was to protect the defendant
from government harassment,
something not in issue here. He then
went to the heart of the matter: the
government wanted to dismiss the
civil rights count with prejudice and
Judge Shabaz disagreed with that
exercise of prosecutorial discretion,

and, in Judge Shabaz’s words, “the

evidence was strong and conviction

Judge Posner observed that Judge

-another person.”

' Judge Shabaz thought the government
had exaggerated the risk of losing trial

extremely likely.” In what is perhaps
the most caustic part of his opinion,

Shabaz “is playing U.S. attorney. It is
no doubt a position that he could fill
with distinction, but it is occupied by
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Since Judge Shabaz had made a
finding that the prosecution was acting
in bad faith {(namely it was using its
executive powers in an effort to
circumvent the sentencing powers of
the judiciary), Judge Posner then
turned to the question of bad faith. He
found no appellate decision that
actually upheld the denial of a motion
to dismiss on the basis of prosecutorial
bad faith. Judge Posner was not
surprised because bad faith was not a
parameter that the court could take
into account in assessing the conduct
of a cobranch of the government.
Judge Posner noted that the
prosecutory power of the executive
branch in conjunction with the
legislative power of Congress assured
that no one could be convicted of a
crime without the concurrence of all
three branches, “When a judge
assumes the power to prosecute the
number shrinks to two.™

Conclusion

The Seventh Circuit Court of Appeals
granted the government’s mandamus
petition and ordered Judge Shabaz to
grant the government’s motion to
dismiss the civil rights count against
Bitsky and to vacate the appointment
of the special prosecutor.” The
unambiguous message of this litigation
is that when it comes to decisions to
drop existing charges, unless the
dropping of the charge is part of a
harassment scenario, the judiciary
must defer to the executive. However,
the issue probably will not arise again
in the near future.

On Sept. 23, 2003, one week after
the Seventh Circuit’s decision, U.S.
Attorney General John Asheroft issued
a memorandum to all federal prosecu-
tors setting forth departmental policy
conceming the charging of criminal
offenses and the disposition of charges
and sentencing. The crux of the
memorandum is that in all federal
criminal cases prosecutors must
charge and pursue the most serious
readily provable offense or offenses

that are supported by the facts unless
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e Bitsky case would make it impos-
ble for the prosecution to enter into
¢ plea agreement that was entered
to here. In this post-Asheroft
orandum scenario, there never
uld have been the collision between
urt and prosecution that led to the
mandamus litigation and ensuing
ecision. So, juxtaposed with great
nstitutional principles, is the vastly
re mundane but often overriding
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his yesult is identical to the outcome in United
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ment of Justice. There is no intervening

Gent to the contrary.
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